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A Pennsylvania-based wind energy develop-
ment company would like to proceed with a
planned turbine project in the southern
Cattaraugus County town of Allegany, but the
town claims it did not start the project within
the approved time frame and that circum-
stances have since changed.

Allegany Wind LLC is represented by J.
Michael Naughton, a partner in the Albany law
firm Young/Sommer LLC. He argued before
the Appellate Division, Fourth Department on
Friday that the company was proceeding, but
said it was clear the town Planning Board had
“flip flopped” on its decision.

The town is represented by Daniel A.
Spitzer, a partner with the Buffalo office of
Hodgson Russ LLP, who countered Allegany

Wind was not moving forward, even appeared
to be stalling for time, had switched the type of
turbines it wanted to use and that an engineer
determined the substituted turbines were not
legal.

Allegany Wind, a subsidiary of EverPower
Wind Holdings Inc., headquartered in
Pittsburgh, had received approval in July
2011 for a special use permit from the town of
Allegany Planning Board for a $12 million 29-
turbine project on approximately 9,000 acres
with a capacity to produce enough electricity
to power approximately 17,000 homes annual-
ly. 

It had one year to start working on the proj-
ect, but nearly three months later, a citizens

Turbulence continues in
Allegany turbine project

Case could mean ‘death’ of software patents
WASHINGTON — The U.S. Supreme

Court decided Friday to hear an appeal of a
lower court decision that a federal judge
called the “death” of software patents.

In a worst-case scenario for the high-tech
industry, if the Supreme Court upholds the
ruling it could invalidate many existing soft-
ware patents or at least make them more dif-
ficult to defend in lawsuits.

Justices decided to hear an appeal from
electronic marketplace Alice Corp., in its
attempt to patent its computer-implemented
escrow systems, software, and methods. It is
being challenged by CLS Bank International.

The Supreme Court has already ruled that

abstract ideas, natural phenomena and laws
of nature cannot be patented but has refused
so far to decide whether software, online-
shopping techniques and medical diagnostic
tests fit into that realm.

The U.S. Court of Appeals for the Federal
Circuit determined that Alice Corp.’s patents
couldn’t be granted. Five of the 10-member
panel agreed that Alice’s attempt to patent its
way of using third-party escrow accounts to
overcome the risks of fraud and non-payment
were not eligible to be patented. The other
judges concurred in part and dissented in
part.

Dissenting judges called the decision
potentially disruptive to the patent system.

“Let’s be clear: if all of these claims,

including the system claims, are not patent-
eligible, this case is the death of hundreds of
thousands of patents, including all business
method, financial system, and software
patents as well as many computer imple-
mented and telecommunications patents,”
said Judge Kimberly Moore.

“There has never been a case which could
do more damage to the patent system than
this one,” said Judge Pauline Newman.

Tech companies say software patents have
played a critical role in keeping the U.S. at
the cutting edge by giving people control
over their inventions for nearly 20 years.

Justices will hear the case next year.
The case is 13-298, Alice Corp., v. CLS

Bank International.

See TURBINE page 8

In the midst of intense questioning
over his proposed $37,300 salary
increase that would take effect next
year, Monroe County Sheriff Patrick
O’Flynn was asked if he plans to
attend a Legislature meeting Tuesday
night, as lawmakers may have more
questions to ask before voting on an
overall spending plan for 2014.

O’Flynn, who last month over-
whelmingly was re-elected to a four-
year term, said he was.

“I look forward to it,” O’Flynn said.
The proposed raise is part of a more

than $1 billion county spending plan
for 2014. Legislators on Tuesday
could vote on a budget that County
Executive Maggie Brooks said con-
tains no property tax rate increase and
closes a $45 million structural budget
gap while decreasing spending by
$3.8 million. 

Many speakers at a public hearing
before the Legislature’s Ways and
Means Committee on Thursday
decried proposed cuts in child care
subsidies, although only one
addressed the sheriff’s pay increase.

Minority Leader Carrie Andrews, D-
Rochester, said Democratic legislators
would attempt to introduce a budget
amendment without the pay hike.
More than 100,000 people live on less
than the amount of the proposed salary
increase, Andrews said.

The increase would align O’Flynn’s
pay — $136,700 now — with that of
the district attorney — a position held

By MIKE MURPHY
Daily Record Reporter

Associated Press

See SHERIFF page 8
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group brought a suit seeking to overturn
the town’s approval. The suit was dis-
missed by Cattaraugus County Supreme
Court Justice Michael L. Nenno. An
appeal was filed, but never completed
and ultimately dismissed.

As the original one-year deadline
approached, Allegany Wind sought a one-
year extension from the town Planning
Board, which agreed to extend the dead-
line by one year or 90 days after the still-
pending appeal was completed, whichev-
er came first.

Since the appeal was dismissed by the
Appellate Division, Fourth Department
on Sept. 6, 2012, Justice Nenno calculat-
ed the extension would expire on Dec. 5,
2012. 

On Feb. 28, Justice Nenno ruled
Allegany Wind did not proceed with the
project or take measures to challenge the
90-day extension, even though it knew
the clock was ticking. He dismissed its
Article 78 challenge to the Planning
Board’s extension decision and would not
extend the time limit, prompting the lat-
est appeal.

Naughton told the five-justice panel, if
it reversed Justice Nenno’s latest deci-

sion, Allegany Wind would like to start
building next summer.

He said there were “a lot of balls in the
air” between the significant number of
property owners, pending litigation and
seeking financing. He said there were
many triggers and that agreements on var-
ious aspects were all in the works.

Justice Eugene M. Fahey said the three
core issues he saw were the changes in
the types of turbines, a previously
unknown affected property owner who
was not notified and an issue raised con-
cerning eagles.

“How are these not a change in circum-
stances?” Justice Fahey asked. 

Naughton said Allegany Wind still
wants the option to substitute different
turbines which he said are generally the
same as those originally proposed, but the
board considered them having a substan-
tial impact and wanted a Supplemental
Environmental Impact Statement.

Justice Stephen K. Lindley mentioned
a May 14, 2012 board meeting, telling
Naughton his client conceded it was
changing the turbine blades and that
Allegany Wind knew the board would
have to review the change; that it was cor-

rectly asking for information about noise
and other factors.

Justice Nancy E. Smith, presiding,
asked how nobody could know a property
owned by Ted Gordon would be among
those affected.

Naughton said Gordon approached
Allegany Town Supervisor John Hare
after the project was approved.

Gordon, according to testimony, owns a
hunting cabin in the town that was origi-
nally thought to be illegal because it
lacked a building permit, but Spitzer said
the building inspector was wrong; that
Gordon’s cabin had been built before
1968 when building permits started being
required.

Naughton said it is Allegany Wind’s
position that Gordon should have inter-
vened when the extension was granted in
2012, but he did not.

Justice Lindley said Allegany Wind
should have been granted a one-year
extension and asked Naughton why he
did not challenge the Planning Board’s
decision. He said Allegany Wind also
acted to prolong the pending litigation
and then objected to the dismissal of the
citizen’s group lawsuit which Allegany
Wind had won.

Naughton said the company has spent
$4 million getting approvals for the proj-
ect and still has $500,000 in escrow. He

acknowledged the court could find the
company’s litigation strategy strange. He
objected to Justice Fahey’s asking why
Allegany Wind did not move for a stay
when it knew its deadline was going to
expire, saying it had.

Spitzer told the panel that Justice
Nenno got it right. He said Allegany
Wind broke off negotiations, did not try to
get necessary access rights to the project
site from the neighboring town of
Carrollton and that the company never
asked for a building permit until early
this year, the day before it filed its peti-
tion with Justice Nenno.

“They sat on everything,” Spitzer said. 
He said the main concerns regarding

wind projects have to do with noise, visi-
bility and shadows from the moving
blades. He said an engineer, not a lawyer,
determined the proposed new turbines
appeared to break the law. Spitzer said if
there is a change in turbines, there is a
change in circumstances and the town did
not have to grant an extension.

Also on the panel were Justices Joseph
D. Valentino and Gerald J. Whalen. A
decision could come as early as Dec. 27,
the next scheduled decision release date,
but is more likely to happen early next
year.

— denise.champagne@nydailyrecord.com

Turbine project turbulence continues
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by Sandra Doorley, whose pay can be
bumped up to $174,000 next year. The
so-called alignment is a practice dating
back to former Sheriff Andrew Meloni’s
administration, O’Flynn said. O’Flynn,
who succeeded Meloni in 2001, has
worked in the sheriff’s office since 1976,
including nearly 14 years as undersheriff. 

He and Doorley are “equally responsi-
ble for public safety” and they “should be
equally compensated,” O’Flynn said.

O’Flynn had been receiving 90 percent
of what the district attorney had been
making, but received a raise reflected in
2012 that made the salaries equal. He
and Democratic legislators differed on if
the move was a permanent practice.

State law ties the district attorney’s
salary with that of state judges, and at the
time they received pay increases after 12
years without one, O’Flynn said. 

Budget Director Bob Franklin said the
state contributes $71,300 of funding to
offset the district attorney’s salary. The

district attorney does have the option of
declining a pay increase.

A raise for the sheriff was not included
in the current budget because the office’s
budget officer had not factored in the dis-
trict attorney’s increase, O’Flynn said.
The problem, O’Flynn said, is the state
and county budget cycles do not coincide. 

O’Flynn said others in the Sheriff’s
Office are paid more than he is, at a base
salary level. The pay increase would take
his salary above what Brooks makes, and
when asked by Democrats if his responsi-
bility was greater than the county execu-
tive’s, he said: “My responsibility is to
provide public safety to this community.”

Monroe County has the largest, full-ser-
vice sheriff’s office in the state, and 40
percent of the sheriffs in New York
receive a pension and salary, said
O’Flynn. Although he was eligible to do
so himself, he chose not to, O’Flynn said.

“I’m just looking to get fair compensa-
tion at this point,” O’Flynn said.

Andrews countered by saying the
amount is more than fair compensation. 

The pay increase was submitted as part
of the $127 million Sheriff’s Office’s oper-
ating budget. The office is planning sev-
eral major objectives in the coming year,
according to the proposed budget docu-
ment.

The design and construction of security
barriers, including bullet-resistant panels
at the county Public Safety Building mag-

netometer location, and construction of a
secured entrance for correctional officers
to escort inmates to the Hall of Justice,
are among them. 

A Zone A substation may be completed
and relocated and a local search complet-
ed for a new range facility next year.

No layoffs are planned in the Sheriff’s
Office in 2014, although “a few” unfilled
positions will be cut, O’Flynn said. 

— michael.murphy@nydailyrecord.com

Sheriff’s salary showdown set
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Has a friend or family member, or a hospital or 
nursing home employee advised your client or loved one 
to “spend down” assets in order to qualify for Medicaid? 

Before writing one more check, make sure to contact 
one of the Medicaid and elder law attorneys at Weinstein 

& Randisi at (585) 248-3800.

Medicaid is complicated…we can help.

Weinstein & Randisi
Your Family’s Law Firm

Andrew R. Randisi, Esq., Owner, Manager
Natasha L. Noras, Esq., Associate Attorney

290 Linden Oaks, Suite 200
Rochester, New York  14625

(585) 248-3800
www.randisilaw.com
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